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the right to prevent persons claiming under the owners of the mine 
from polluting the water (in the ordinary course of their mining 
business). Consistently with the principles which govern this sub- 
ject, the owner of the mine might have gained by long use the 
right to discharge its water upon the land of his neighbor, subject 
to the right concurrently acquired by him to require the water- 
course to be maintained. Viewed in this light, an adverse posses- 
sion was only necessary on the part of the owner of the dominant 
tenement. In substance and effect, the right gained by the owner 
of the servient tenement was but a qualification of the principal 
right, and not such in its nature as to require an adverse possession. 
On the whole, the true doctrine respecting the acquisition of 
reciprocal servitude by long-continued enjoyment appears to be 
that' when the principal servitude has a perpetual cause, and the 
benefits and disadvantages have been simultaneously experienced 
by the owner of each tenement, an agreement may be presumed 
as a matter of fact by the triers, according to the circumstances 
of the case, that there has been a grant from the owner of each 
tenement to the other, giving a right to enjoy the privileges exer- 
cised as reciprocal and material charges upon the respective tene- 
ments. S. F. D. 



Supreme Court of Connecticut. 

Opinion of the Judges in the matter of the constitutionality of 
the Act of the General Assembly, approved December 24th 
1862, entitled " An Act in addition to an Act entitled an Act 
relating to electors and elections," providing a mode of taking 
the votes in the election of state and other officers, of persons 
absent from the state as volunteers in the military service of the 
United States. 

The constitution of this State provides for the time of holding the annual election 
on the first Monday in May, in each year. And it also provides the place, viz., 
in an " electors' meeting" composed of the electors in the several towns, duly 
warned, convened, organized and held for that purpose. 
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These provisions of the constitution, together with numerous other incidental and 
accessary provisions in the same instrument, clearly indicating an unquestion- 
able purpose, in those who framed as well as in those who adopted that instrument, 
to require the electors to vote only within the several towns where they have 
their residence, and at the time and place, within such towns, of holding the 
regular annual meetings of electors for that purpose, leave no room for con- 
struction, and afford no room to doubt, that any act of the legislature authoriz- 
ing the votes of electors to be taken at any other place, or in any other manner, 
does conflict with the explicit and unequivocal provisions of the constitution, 
and is therefore void. 

Butler, J. — Having been convened by the governor, pursuant 
to the direction of the General Assembly, to advise hini respecting 
the constitutionality of the act in question, we have given it that 
careful consideration which a proper deference and respect for the 
legislature and the obvious equity of the law on the one hand, and 
the importance of adhering, inflexibly, to the fundamental and es- 
sential principles of constitutional law on the other, required of us. 
On such consideration we have unanimously certified to the gov- 
ernor our opinion, that, in respect to the election of governor, 
lieutenant-governor, treasurer, secretary, comptroller, and members 
of the General Assembly, the act is unconstitutional. It remains, 
in accordance with the settled policy of the state and the presumed 
expectation of the Assembly, that we furnish to the reporter of the 
decisions of this Court our reasons for that opinion. 

The constitution of the state, framed by a convention elected 
for that purpose and adopted by the people, embodies their supreme 
original will, in respect to the organization and perpetuation of a 
state government; the division and distribution of its powers; the 
officers by whom those powers are to be exercised ; and the limita- 
tion necessary to restrain the action of each and all for the preser- 
vation of the rights, liberties, and privileges of all ; and is therefore 
the supreme and paramount law, to which the legislative, as well 
as every other branch of the government, and every officer in the 
performance of his duties, must conform. Whatever that supreme 
original will prescribes, the General Assembly, and every officer or 
citizen to whom the mandate is addressed, must do ; and whatever 
it prohibits, the General Assembly, and every officer and citizen, 
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must refrain from doing ; and if either attempt to do that which is 
prescribed, in any other manner than that prescribed, or to do in 
any manner that which is prohibited, their action is repugnant to 
that supreme and paramount law, and invalid. 

The constitution establishes an elective government, and under 
it there must of necessity be a fixed time, place, and manner of 
holding elections. If these are clearly and sufficiently fixed and 
prescribed by the constitution, and nothing is expressly delegated 
or by implication left to the legislature, that body cannot inter- 
fere to alter, extend, or suspend them, or either of them, in the 
slightest particular. If they are not thus fixed and prescribed by 
the constitution, it is by implication incident to the general legis- 
lative power to do it, so that the government may be perpetuated 
and sustained. Pratt vs. Allen, 13 Conn. 119. 

Our simple inquiry therefore is, whether the constitution has so 
fully and clearly prescribed the time, place, and manner of holding 
elections, or either of them, as to leave, by implication, no power 
in the General Assembly to prescribe them, or either of them, in the 
way and to the extent they have attempted to do in the act in 
question. 

In relation to the time, place, and manner of holding elections, 
the constitutions of the several states differ. In some of them all 
three are prescribed with that particularity which forbids all ac- 
tion by the legislature. In others neither are prescribed, but the 
qualification required of the voters is fixed, and the power to regu- 
late the time, place, and manner committed to the legislature ; and 
in such states, the reception of votes out of the state may be con- 
stitutionally authorized. In others, one or more of them is pre- 
scribed, and the rest left for legislative provision. Thus in Penn- 
sylvania, the place only was prescribed by the constitution ; but 
that was sufficient to render an act of the legislature authorizing 
the reception of soldiers' votes out of the state invalid. It was 
provided in the constitution of that state that the legislature should 
divide the state into " election districts," and that no person should 
be entitled to vote in any district who had not resided, during the 
ten days next preceding the time when he should offer to vote, in 
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the district where the vote should be offered. Their supreme court 
held that under such a provision "election districts " must be terri- 
torial subdivisions of the state, and could not be formed or extended 
out of it ; that an " offer to vote " must be personally made, in the 
" election district" where the voter had a right to make the offer; 
and that therefore the legislature could not authorize a vote to be 
offered or received in any place out of the state. 

It was the intention of the men who framed the constitution of 
this state, and of the people who adopted it, to place everything 
pertaining to the election of state officers and members of the Gen- 
eral Assembly beyond the reach of subsequent legislatures. The 
political contest which preceded it was one of the most bitter ever 
known. Mr. Hollister, in his History of Connecticut, vol. 2, page 
512, says of it : " To recite the details of the party strifes of that 
day, would be to dig up from the graves that ought for ever to hide 
them, some of the most bitter and malignant pamphlets and news- 
paper articles that ever disgraced the politics of the Northern States. 
The whole ground seemed to be covered with pamphleteers, libellers, 
scurrilous facts, and all other driftwood that the swollen currents 
of popular prejudice and bad passions can dislodge from the ooze 
where they lie half hidden or remote from view in quiet times." 
Among the causes of complaint he further says : " Those bearing 
on the elective franchise were looked upon as especially tyrannical. 
The ' stand up law,' as it was denominated, which required voters 
to stand up at elections, and expose themselves and their political 
sentiments to the scrutiny of the public, was complained of as sub- 
jecting the voter to the cruel ordeal of being gazed at by his cred- 
itors." 

It was from such a state of things that the constitution emerged ; 
and we cannot shut our eyes to the fact which history, and the 
provisions and repetitions of the instrument teach us, that it was 
one of the leading objects of the convention and the people, to di- 
rect explicitly and exclusively, and in every essential detail, when, 
where, and how the elective franchise should be exercised. 

1. Thus, in the first place, they directed that the time of holding 
the annual election should be the first Monday of April in each 
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year. During the high and close party times, from 1830 to 1836, 
it not unfrequently happened that parties in a particular town were 
so balanced or divided, that the electors balloted all day, and 
until twelve o'clock at night, without electing representatives ; and 
as the constitution prescribed that they should be elected before 
the other officers could be voted for, the representation and the 
votes for state officers in such towns were lost. No one supposed 
the General Assembly could remedy the evil, and in 1836 an amend- 
ment was adopted authorizing the legislature to provide by law for 
an adjournment of the electors' meeting in such towns, and in such 
case, to a subsequent day. And so the constitution now stands as 
to time, and in that respect no change was attempted by the law 
in question. 

2. The constitution is equally explicit in its direction as to place, 
and that place is in an " electors' meeting," composed of the elec- 
tors in the respective towns qualified to vote in the town, duly 
warned, convened, organized, and held, for that purpose. 

The constitution is not so much a creative, as a defining and 
restraining instrument. Under the charter of Charles I., which 
was the fundamental law from the time it was procured till 1818, 
the government was a corporation, of which every "freeman" was 
a member, and the General Court or Assembly had power " to erect 
and make judicatories," " to make and ordain all manner of whole- 
some and reasonable laws," &c, " to name and style all sorts of 
officers, and distinguish and set forth their several duties," &c, 
" to dispose and order the election of annual officers," and " for 
the directing, ruling, and disposing of all other matters and things." 
The General Court or Assembly had, therefore, supreme legislative 
and judicial power, and substantially supreme control of the exe- 
cutive power ; and nearly everything was subject to the will or ca- 
price of a legislative majority. The introduction of other religious 
sects and denominations, and of national party questions and in- 
terests after the organization of the national government, both va- 
riant from the feelings and opinions of the majority, producing 
the state of things described by Mr. Hollister, led the people, 
gradually, to see the necessity for a bill of rights to restrain the 
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power of the General Assembly ; a separation of the judicial from 
the legislative power; and such ordering of the time, place, and 
manner of conducting elections as would place them for ever beyond 
the control of the General Assembly ; and to effect these and other 
purposes, and among them to provide for full religious liberty, was 
their purpose in establishing the constitution. It was not their de- 
sire or intention to effect a general or extensive alteration of their 
political system, but to effect a separation and distribution of the 
powers of government, and impose necessary restraints upon the 
General Assembly and the action of a legislative majority. Hence 
tbey say in the preamble, that their purpose was " more effectually 
to define, secure, and perpetuate the liberties, rights, and privileges 
which they derived from their ancestors." 

The constitution does not in any of its provisions speak of an 
election, or the election, but, everywhere and invariably, of the 
" meetings of the electors " for the purpose of electing the respective 
officers. 

The convention found the "freemen's meeting" a distinct and 
peculiar feature in the political system of the state, as old as its 
history. It originated in 1639, in the compact or constitution formed 
by the towns of Hartford, Windsor, and Wethersfield, in a provi- 
sion for the warning of a " freemen's meeting " to elect deputies 
(representatives) from each town to the General Court (Assembly). 
From that year, and after the merger of the New Haven colony 
under the charter of Charles, there has never been an election by 
the people, of representatives or state officers, in any other manner 
or place. The convention adopted this feature, as they did in the 
main the other institutions of the state, changing its name to " elec- 
tors' meeting." And then, in pursuance of one of their leading 
purposes, they directed, in as clear and explicit language as they 
could command, and specifically, and with repetition as to each of 
the officers, that they should be successively voted for and chosen 
"at," or "in," that elector's meeting. There the constitution di- 
rects that the votes of the electors shall be offered and received ; 
that is the only place contemplated or in any way alluded to in 

that instrument where they may be offered and received ; and there 
Vol. XI.— 30 



466 CONSTITUTIONALITY OF ACT 

only, we are satisfied, they must be offered and received, or they 
can have no constitutional operation in the election for which they 
are cast. A few extracts will demonstrate this. 

In the first place, we find in Art. 6, Sec. 9, the following gen- 
eral provision : 

" The meetings of the electors for the election of the several 
state officers, by law annually to be elected, and members of the 
General Assembly of this state, shall be holden on the first Monday 
of April in each year." 

Next we have a general provision (Art. 6, Sec. 6), authorizing 
the legislature to make laws " prescribing the manner of regulating 
and conducting (not the election, or the voting, but) the meetings 
of the electors, and prohibiting, under adequate penalties, all undue 
influence therein." 

Then we find several provisions and amendments, specific as to 
each of the officers, to carry out the same purpose. Thus, in Art. 3, 
Sec. 5, it is provided that, " at the meetings of the electors, held 
in the several towns in this state, in April annually, after the 
election of representatives, the electors present shall be called upon 
to bring in their written ballots for senators," &c. ; and the same 
language is used in the amendment of 1828. 

Again : " At the meetings of the electors in the respective towns, 
&c, after the election of senators, the presiding officers shall call 
upon the electors, &c, to bring in their ballots, &c, for governor," 
&c. Art. 4, Sec. 2. 

" At the annual meetings of the electors, &c, there shall be 
chosen, &c, a lieutenant-governor," &c. Art. 4, Sec. 3. 

" A treasurer shall be annually chosen by the electors, at their 
meeting in April," &c. Art. 4, Sec. 17. 

" A secretary shall be chosen next after the treasurer, and in 
the same manner" Art. 4, Sec. 18. 

" A comptroller of public accounts shall be annually chosen by 
the electors, in their meeting in April," &c. Amendment of 
1836. 

" Each elector present at such meeting, &c, may thereupon 
bring in his ballot," &c. Amendment of 1828. 
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" The presiding officers shall receive the votes of the electors, 
and count and declare them in open meeting" &c. Art. 3, Sec. 5. 

Other citations might be added, but these are sufficient. The 
intention of the convention and people that every vote cast for 
members of the General Assembly, governor, lieutenant, treasurer, 
secretary,, and comptroller, should be brought in by the elector in 
person, in an organized electors' meeting, in the presence of the 
electors, and be there received by a presiding officer, is so frequently 
and explicitly expressed that we cannot entertain a doubt respect- 
ing it. 

But the act in question authorizes the electors who may be ab- 
sent in the army to offer their votes on the day of election to the 
three senior officers of the regiment or detachment, &c, outside of 
any electors' meeting in a town of this state; in an ambulatory 
camp, wherever the corps may be on that day, or however en- 
gaged ; and whether those officers are electors or not, or citizens 
or not ; and the votes to be counted, and lists made and certified 
by the commander of the corps, whether an elector or not, or a 
citizen or not; regardless of the right of every elector of the town 
to be present to witness the voting and challenge the votes ; 
and regardless of the constitutional requirement that the votes 
shall be counted and declared in the presence of the electors, that 
they may judge of the fairness and purity of the election ; and 
without any provision for lodging a list with the town clerk for 
their subsequent examination. This we think is a clear departure 
as to the place of receiving the votes, and as to all the constitu- 
tional safeguards incident to the place ; and in derogation of the 
constitutional right of every elector to observe, and challenge if he 
see cause, any vote which may be cast in the electors' meeting of 
the town ; and to see that the votes are correctly counted, and hear 
them declared, that he may know, by his tally list or otherwise, 
that an honest election has been had. The act is not an exercise 
of any power claimed to be expressly delegated, or an implied 
power to supply needed and omitted details in aid of a general 
provision of the constitution, and in harmony with it ; but it au- 
thorizes an election to be holden at another and different place than 
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that which the people, by their supreme will, have specifically and 
fully prescribed ; by military instead of civil officers ; and in dero- 
gation of the constitutional safeguards incident to the place pre- 
scribed in the paramount law. It is therefore manifestly repugnant 
to a plain and imperative provision of the constitution, unauthor- 
ized and nugatory. 

The General Assembly have heretofore ventured to divide some of 
the towns into voting districts, under the amendment of 1836 ; 
but they have been very cautious to provide for a principal " elec- 
tors' meeting " at the usual place where such meetings had been 
holden, and the organization of branch " electors' meetings " in 
each voting district, and a return of all the votes to the presiding 
officer of the principal meeting, to be by him declared in presence 
of the electors, and to be certified by him to the secretary of state 
and the town clerk. And such caution was necessary to the con- 
stitutionality of the law. But no one, we presume, has heretofore 
supposed, that a man who was detained by sickness at his home, or 
the many who are every year detained by business in other states, 
or in Congress, or the departments at Washington, or in coasting 
vessels, or in the navy yards or navy, or otherwise absent from 
home, could, by a mere provision of law, be favored with a special 
opportunity to vote. It is said, and truly, that this is an extraor- 
dinary exigency ; but the men who made the constitution had just 
passed through a war which drew many men from the state, and the 
exigency of a future war may well have been contemplated a3 pos- 
sible ; and the mere magnitude of the exigency and of its conse- 
quent equities do not alter its character. But however that may 
be, the people saw fit, in their determined intention that all elec- 
tions should be regulated by constitutional provisions, unalterable 
by the General Assembly, to prescribe in the clearest manner when, 
where, and how the elective franchise should be exercised, and 
these provisions must control the General Assembly in all exigen- 
cies, until changed by the supreme will of the people, expressed in 
a new, or amended constitution. 

It is not only obvious from this submission for our opinion, but 
apparent upon the face of the law, that the General Assembly had 
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serious doubts in relation to their power to disregard the plain and 
reiterated mandates of the constitution, in respect to the place 
where votes should be offered and received. This is particularly 
evident from a provision in the 8th section, that the votes cast by the 
soldiers in camp should " be considered, taken, and held to have 
been given by them in the respective towns of which they are res- 
idents." But that provision, if valid, would not effect the purpose 
intended. It is not enough that the votes be, in fact or construc- 
tively, cast in the town where the voters reside ; they must also be 
cast in an electors' meeting in such town, and votes received under 
the law on the day of election, by a military commandant, if then 
encamped in the town where the voters resided, could not be con- 
stitutionally operative in that election. 

Doubtless, the General Assembly may say, in any language they 
choose, that a statute shall be " considered, held, and taken " to 
embrace some subject-matter or thing, or construed to be in ac- 
cordance with, or a compliance with, some other statute, &c. ; and, 
if the place of voting could have been fixed by statute, the provi- 
sion in question would be valid. But, applied to the constitution, 
that provision of the law is an anomaly, and, in effect, an effort by 
an inferior to change, extend, and indirectly control a clear, full, 
exhaustive mandate of its superior in a material particular, even in 
respect to its own organization, and inconsistent with the funda- 
mental principles of constitutional law. 

If the General Assembly can thus add to, alter, and control one 
constitutional provision respecting elections, there are no others 
beyond their reach. They may direct votes to be taken at any 
time, and say that they shall be considered, held, and taken to 
have been cast on the first Monday of April. They may authorize 
minors to vote, and say that their votes shall be considered, taken, 
and held to be the votes of electors of full age ; or colored men, 
and say that their votes shall be considered, taken, and held to be 
the votes of white men and electors; and so may authorize the 
taking and counting of the votes of women and aliens. Nor 
would there remain any other matter of constitutional provision 
or purpose, which might not be reached at any time by a tempo- 
rary and fluctuating legislative majority, and by the same legisla- 
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tive alchemy of changing things, constructively, into what they are 
not in fact, be practically controlled or annulled. Indeed, the 
same process which could turn votes taken in a camp to votes 
taken in an electors' meeting, might turn those taken in fact in the 
electors' meeting into the votes of women, or aliens, or minors, or 
colored men, and exclude them for that reason from the canvass ; 
and so on, till the constitution and constitutional law became a 
mockery. 

Nor can it with truth or safety be said, that although the con- 
stitution prescribes a certain place where votes may be cast, it does 
not prohibit their being cast in any other place. Neither in con- 
stitutions, nor statutes, nor contracts, nor wills, nor in any oral di- 
rections of a superior to an inferior — as a master to a servant, or 
a parent to a child — do men deem it necessary to accompany an 
express and full direction to do a particular thing in a particular 
way, by an express direction not to do it in any other. Officers, 
civil and military, citizens, servants, and children, all understand 
that every such direction of a superior carries with it an implied 
prohibition against doing the thing prescribed in any other way. 

3. And the mandates of the constitution are equally explicit as 
to the manner of proceeding. That respecting the choice of gov- 
ernor is in the following words : 

" At the meetings of the electors in the respective towns, in the 
month of April in each year, immediately after the election of sen- 
ators, the presiding officers shall call upon the electors to bring in 
their ballots for him whom they would elect to be governor, with 
his name fairly written. When such ballots shall have been re- 
ceived and counted in the presence of the electors, duplicate lists 
of the persons voted for and of the number of votes given for each, 
shall be made and certified by the presiding officer ; one of which 
lists shall be deposited in the office of the town clerk, within three 
days, and the other transmitted to the secretary or to the sheriff 
of the county in which such election shall have been held. The 
sheriff receiving such votes shall deliver, or cause them to be deliv- 
ered, to the secretary, within fifteen days next after said election. 
The votes so returned shall be counted by the treasurer, secretary, 
and comptroller within the month of April. A fair list of the 
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persons and number of votes given for each, together with the re- 
turns of the presiding officers, shall be, by the treasurer, secretary, 
and comptroller, made and laid before the General Assembly, then 
next to be holden, on the first day of the session thereof ; and said 
Assembly shall, after an examination of the same, declare the person 
■whom they shall find to be legally chosen, and give him notice ac- 
cordingly." And this provision is expressly made applicable to 
the other state officers to be chosen by the electors under the orig- 
inal provisions of the constitution. 

To remedy an inconvenience arising from the use of written 
ballots only, the necessity of voting for the officers successively, 
and from a desire to have a registry law, an amendment was adopted 
in 1836, -which was as follows : 

" The electors in the respective towns on the first Monday of 
April in each year, may vote for governor, lieutenant-governor, 
treasurer, secretary, comptroller, senators, and representatives in 
the General Assembly, successively, or for any number of said officers 
at the same time. And the General Assembly shall have power to 
enact laws regulating and prescribing the order and manner of vo- 
ting for said officers ;" providing, however, that the votes should 
be by ballot, written or printed. This amendment is carefully con- 
fined to the order and manner of voting, and confers no power to 
change the mandate in any respect, except as to the order and 
manner in which the votes may be given and received. 

In this mandate, thus amended, all the essential details of time, 
place, and manner of proceeding, are fixed, viz : 

1. The time, the first Monday in April. 

2. The place, the meetings of the electors. 

3. The voting to be at the call of the presiding officers, in the 
presence of the electors, and in such order and manner as the Gen- 
eral Assembly should direct. 

4. The votes to be received, counted, and declared in the presence 
of the electors. 

5. Lists, of the votes so given, received, counted, and declared, to 
be made and certified by the presiding officers of the electors, 
meeting. 
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6. One of those lists to be returned to the secretary of the state, 
the other to the town clerk. 

7. The lists so certified and returned to the secretary to be can- 
vassed by the treasurer, secretary, and comptroller, and aggregate 
lists made therefrom. 

8. And the lists so returned, with those made by the canvassers, 
to be presented to the General Assembly on the first day of its 
session. 

9. The general assembly to examine the lists of the presiding 
officers and the canvassers, and declare the choice evidenced by 
them, and notify the several persons elected. 

We are not able to see how the mandate could be more explicit, 
complete, or constitutionally exclusive, as to the manner of pro- 
ceeding. 

But the act in question authorized other lists, of other votes, 
taken by other, and military, and perhaps alien officers, at other 
places, to be certified by still another officer, and directs the can- 
vassers to count and include such other lists, so that the next Gen- 
eral Assembly might declare such persons as should be elected by 
all the lists, to be elected. We are entirely satisfied that the act, 
in this respect also, is repugnant to the constitution, and invalid, 
and that such other lists could not be constitutionally regarded by 
the General Assembly in determining the result of the election. 

In this opinion the other judges concurred. 

We have received the foregoing very tion of the manner in which Mr. Justice 
perspicuous and able opinion from the Butibr disposes of the evasions and sub- 
Reporter, Mr. Hooker, and publish it terfuges under which, it would seem, the 
now, at the expense of an inconvenient legislature sought to shield itself, by 
amount of our space. This we have providing that one thing, which was to 
done as well on account of the import- every sensible and sound appreciation 
ance and interesting character of the of the subject a most palpable and fla- 
question involved, as of the plain and grant violation of the letter and spirit 
straightforward manner in which it is of the constitution, should nevertheless 
discussed and disposed of. As this is be " considered, held, and taken" to be 
not in any sense a partisan or political some other thing, which it was not, in 
question, inasmuch as it affects all per- order to bring it into harmony with the 
sons and parties alike, we may be al- constitution, 
lowed, we hope, to express our admira- If there is any one thing more da- 
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maging in its effects upon men or bodies 
of men than all others, it is evasion and 
subterfuge in order to escape deserved 
and inevitable responsibility. It shows, 
at the same time, conscious guilt, weak- 
ness, and cowardice. It is indeed one 
of the not uncommon shifts to which 
popular assemblies, in times of popular 
excitement, are driven by their weakness 
and want of courage. For a considera- 
bly numerous body of men will be more 
willing to do or to say an untruth than 
a single man or a small number of men, 
inasmuch as the guilt and discredit are 
so much divided that no one in fact 
feels much responsibility. Hence, in 
the administration of justice, the num- 
ber four in the members of the court 
has been considered as combining more 
advantages, and as escaping more objec- 
tions, than any other number, provided 
the work could be accomplished by that 
number. 

We need not, therefore, be surprised 
that the statute in question was passed 
with a full conviction and virtual admis- 
sion upon its face that it did, unless its 
provisions could be construed to mean 
something else besides what their words 
expressed, conflict in express terms with 
the provisions of the constitution. We 
have known many legislative acts passed 
when it was openly avowed by the mem- 
bers who voted for them that they were 
unconstitutional, " but then," said they, 
" let the court) take the responsibility !'' 
And we are glad to find that the courts 
have not yet manifested any disposition 
to shrink from this responsibility. The 
Supreme Court of Pennsylvania, in 
Chase vs. Miller, 11 Am. L. Reg. 146, 
made a similar decision to the one just 
preceding this note. The words of Mr. 
Justice Woodward, in that case, are 
very pertinent to this general question 
of bending laws and constitutions to suit 
the emergencies and exigencies of the 



times. " A good deal has been said 
about the hardship of depriving so meri- 
torious a class of voters as our volunteer 
soldiers of the right of voting. As a 
court of justice we cannot feel the force 
of any such consideration. Our busi- 
ness is to expound the constitution and 
laws of the country as we find them 
written. We have no bounties to grant 
to soldiers, or anybody else." "While 
such men fight for the constitution, they 
do not expect judges to sap and mine it 
by judicial construction." 

He must have been a careless student 
of the history of the advance and the 
decline of free states, who has not 
yet learned that they depend more for 
their permanency and perpetuity upon 
their courts than upon their armies ; 
more upon the enforcement of the law and 
its purity of administration, than upon 
all other interests and estates combined. 
It is, in our humble judgment, more at- 
tributable to the unflinching firmness 
and purity of judicial administration in 
the English courts; to that strict and 
undeviating adherence, in those tribu- 
nals, to the letter and the spirit of the 
written and unwritten law of the land, 
than to all other influences combined, 
that the British constitution and the 
English nation has outlived its feudal- 
ism, its despotism, and its barbarism of 
a thousand years, and now promises a 
thousand years more of constitutional 
freedom. 

It will be an evil day for our nation 
when the bench and the bar come to 
think lightly of the trusts committed to 
their charge, or to shape their conduct 
more by the popular demands than by a 
careful adherence to the letter and spirit 
of the law. It is not uncommon to hear 
pretentious and inexperienced men com- 
plain of too rigid adherence in the 
courts to the letter of the law or the 
constitution. They quote, with great 
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apparent triumph, "The letter killeth," quent occasion to observe the far more 

&c, without seeming to comprehend strict adherence to rules in the English 

that the spirit without the letter is as courts than here, and to note, in conse- 

truly dead as the letter without the quence, the far greater certainty and 

spirit. In this life, surely, we must be stability of judicial administration there, 

content to live in the body and to go by Written constitutions exist only in the 

the letter, remembering always that the letter, and if that is disregarded or per- 

soul and the spirit have no modes of verted, the thing for which our fathers 

action or expression except through the expended so much is gone with it. There 

body and the letter. Every careful stu- is a spirit, but it dwells only in the letter, 

dent of the common law, as administered I. F. R. 
in England and America, has had fre- 



Supreme Court of Pennsylvania. 

THE COMMONWEALTH OF PENNSYLVANIA ex rel.- JAMES BUCHANAN 
CROSSE VS. JOHN S. HALLOWAY, WARDEN OF THE EASTERN PENI- 
TENTIARY. 

A pardon is an act of mere grace, and is not founded on any preliminary steps 
that furnish legal merits or a legal title. 

The intention of the Executive to grant a pardon can have no legal force until car- 
ried into completed act. The completed act is the charter of pardon delivered. 

By usage the delivery of a pardon to the warden of a prison is primd facie equiva- 
lent to delivery, or is a constructive delivery to the prisoner, but it is open to 
be proved no delivery by showing circumstances that are inconsistent with the 
intention to deliver it. 

A pardon procured by false and forged representations and papers is void. 

Therefore, in a case where on the faith of a forged letter from the War Depart- 
ment, asking for a pardon, and stating that the prisoner was wanted for secret 
public service, a pardon was executed by the Governor and put into the hands 
of the United States Marshal, to be delivered to the prisoner on his perform- 
ance of the service, and by the marshal delivered to the warden of the prison 
in order to obtain the release of the prisoner, Held, that this was not a delivery 
to the prisoner, notwithstanding the custom in Pennsylvania to deliver pardons 
to the warden of the prison to keep as his voucher. 

Even had this been a delivery, the fraud in obtaining the pardon would have 
avoided it, although it was not shown that the prisoner had any hand in perpe- 
trating the fraud. 

Whether the statute 27 Edw. 3, c. 2, is in force in Pennsylvania, qucere? 

Habeas Corpus. The relator James Buchanan Crosse was con- 
victed of forgery at the June Term 1860 of the Court of Quarter 



